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rents its premises from a shopping cen-
ter operator (S. Rept. 145, 87th Cong., 
1st Sess., p. 41). It is clear that this ex-
ception was not intended to apply to 
the usual leased department in an es-
tablishment, which is specifically in-
cluded within the larger enterprise 
under the definition of section 3(r). 
(See discussion under § 779.225.) 

§ 779.229 Other arrangements. 
With respect to those arrangements 

specifically described in the proviso 
contained in the definition, an inde-
pendently owned retail or service es-
tablishment will not be considered to 
be other than a separate and distinct 
enterprise, if other arrangements the 
establishment makes do not have the 
effect of bringing the establishment 
within a larger enterprise. Whether or 
not other arrangements have such an 
effect will necessarily depend upon all 
the facts. The Senate Report makes 
the following observations with respect 
to this: 

Thus the mere fact that a group of inde-
pendently owned and operated stores join to-
gether to combine their purchasing activi-
ties or to run combined advertising will not 
for these reasons mean that their activities 
are performed through unified operation or 
common control and they will not for these 
reasons be considered a part of the same 
‘‘enterprise.’’ This is also the case in food re-
tailing because of the great extent to which 
local independent food store operators have 
joined together in many phases of their busi-
ness. While maintaining their stores as inde-
pendently owned units, they have affiliated 
together not just for the purchasing of mer-
chandise, but also for providing numerous 
other services such as (1) central 
warehousing; (2) advertising; (3) sales pro-
motions; (4) managerial advice; (5) store en-
gineering; (6) accounting systems; (7) site lo-
cations; and (8) hospitalization and life in-
surance protection. (S. Rept. 145, 87th Cong., 
1st Sess., p. 42.) 

The report continues with the fol-
lowing observations: 

Whether such arrangements bring the es-
tablishment within the franchisor’s, lessor’s, 
or grantor’s ‘‘enterprise’’ is a question to be 
determined on all the facts. The facts may 
show that the arrangements reserve the nec-
essary right of control in the grantor or 
unify the operations among the separate 
‘‘franchised’’ establishments so as to create 
an economic unity of related activities for a 
common business purpose. In that case, the 

‘‘franchised’’ establishment will be consid-
ered a part of the same ‘‘enterprise.’’ For ex-
ample, whether a franchise, lease, or other 
contractual arrangement between a dis-
tributor and a retail dealer has the effect of 
bringing the dealer’s establishments within 
the enterprise of the distributor will depend 
upon the terms of the agreements and the re-
lated facts concerning the relationship be-
tween the parties. 

There may be a number of different types 
of arrangements established in such cases. 
The key in each case may be found in the an-
swer to the question, ‘‘Who receives the prof-
its, suffers the losses, sets the wages and 
working conditions of employees, or other-
wise manages the business in those respects 
which are the common attributes of an inde-
pendent businessman operating a business 
for profit?’’ 

For instance, a bona fide independent auto-
mobile dealer will not be considered a part of 
the enterprise of the automobile manufac-
turer or of the distributor. Likewise, the 
same result will also obtain with respect to 
the independent components of a shopping 
center. 

In all of these cases if it is found on the 
basis of all the facts and circumstances that 
the arrangements are so restrictive as to 
products, prices, profits, or management as 
to deny the ‘‘franchised’’ establishment the 
essential prerogatives of the ordinary inde-
pendent businessman, the establishment, the 
dealer, or concessionaire will be considered 
an integral part of the related activities of 
the enterprise which grants the franchise, 
right, or concession. (S. Rept. 145, 87th Cong., 
1st Sess., p. 42.) 

Thus, there may be a number of dif-
ferent types of arrangements estab-
lished in such cases, and the deter-
mination as to whether the arrange-
ments create a larger ‘‘enterprise’’ will 
necessarily depend on all the facts. 
Some arrangements which do not cre-
ate a larger enterprise and some which 
do are discussed in §§ 779.230 through 
779.235. 

§ 779.230 Franchise and other arrange-
ments. 

(a) There are many different and 
complex arrangements by which busi-
nesses may join to perform their ac-
tivities for a common purpose. A gen-
eral discussion will be found in part 776 
of this chapter. The quotation in 
§ 779.229 from the Senate Report shows 
that Congress recognized that some 
franchise, lease, or other arrangements 
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have the effect of creating a larger en-
terprise and whether they do or not de-
pends on the facts. The facts may show 
that the arrangements are so restric-
tive as to deprive the individual estab-
lishment of those prerogatives which 
are the essential attributes of an inde-
pendent business. (Compare Wirtz v. 
Lunsford, 404 F. 2d, 693 (C.A. 6).) An es-
tablishment through such arrange-
ments may transfer sufficient ‘‘con-
trol’’ so that it becomes in effect a unit 
in a unified chain operation. In such 
cases the result of the arrangement 
will be to create a larger enterprise 
composed of the various segments, in-
cluding the establishment which relin-
quishes its control. 

(b) The term ‘‘franchise’’ is not sus-
ceptible of precise definition. The ex-
tent to which a businessman relin-
quishes the control of his business or 
the extent to which a franchise results 
in the performance of the activities 
through unified operation or common 
control depends upon the terms of the 
contract and the other relationships 
between the parties. Ultimately the de-
termination of the precise scope of 
such arrangements which result in cre-
ating larger enterprises rests with the 
courts. 

§ 779.231 Franchise arrangements 
which do not create a larger enter-
prise. 

(a) While it is clear that in every 
franchise a businessman surrenders 
some rights, it equally is clear that 
every franchise does not create a larger 
enterprise. In the ordinary case a fran-
chise may involve no more than an 
agreement to sell the particular prod-
uct of the one granting the franchise. 
It may also prohibit the sale of a com-
peting product. Such arrangements, 
standing alone, do not deprive the indi-
vidual businessman of his ‘‘control’’ so 
as to bring him into a larger enterprise 
with the one granting the franchise. 

(b) The portion of the Senate Report 
quoted in the § 779.229 cites a ‘‘bona fide 
independent automobile dealer’’ as an 
example of such a franchise arrange-
ment. (It is recognized that salesmen, 
mechanics, and partsmen primarily en-
gaged in selling or servicing auto-
mobiles, trucks, trailers, farm imple-
ments, or aircraft, employed by non-

manufacturing establishments pri-
marily engaged in the business of sell-
ing such vehicles to ultimate pur-
chasers are specifically exempt from 
the overtime pay provisions under sec-
tion 13(b)(10) of the Act. Section 779.372 
discusses the exemption provided by 
section 13(b)(10) and its application 
whether or not the establishment 
meets the Act’s definition of a retail or 
service establishment. The automobile 
dealer is used here only as an example 
of the type of franchise arrangement 
which, within the intent of the Con-
gress, does not result in creating a 
larger enterprise.) The methods of op-
eration of the independent automobile 
dealer are widely known. While he op-
erates under a franchise to sell a par-
ticular make of automobile and also 
may be required to stock certain parts 
and to maintain specified service facili-
ties, it is clear that he retains the con-
trol of the management of his business 
in those respects which characterize an 
independent businessman. He deter-
mines the prices for which he sells his 
merchandise. Even if prices are sug-
gested by the manufacturer, it is well 
known that the dealer exercises wide 
discretion in this respect, free of con-
trol by the manufacturer or dis-
tributor. Also the automobile dealer 
retains control with respect to the 
management of his business, the deter-
mination of his employment practices, 
the operation of his various depart-
ments, and his business policies. The 
type of business in which he is engaged 
leaves him wide latitude for the exer-
cise of his judgment and for decisions 
with respect to important aspects of 
his business upon which its success or 
failure depends. On the basis of these 
considerations, it is evident why the 
independent automobile dealer was 
cited as an example of the type of fran-
chise which does not create a larger en-
terprise encompassing the dealer, the 
manufacturer or the distributor. Simi-
lar facts will lead to the same conclu-
sion in other such arrangements. 

§ 779.232 Franchise or other arrange-
ments which create a larger enter-
prise. 

(a) In other instances, franchise ar-
rangements do result in bringing a 
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